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Foreword 


Justices  of  the  peace  have  often  been  called  the 
front  line  troops  in  our  judicial  system.  It  is 
through  them  that  many  Ontario  citizens  have  their 
first  contact  with  the  administration  of  justice.  The 
important  functions  performed  by  justices  of  the 
peace,  particularly  in  the  area  of  criminal  law  and 
provincial  offences,  represent  a  vital  link  between 
the  citizen  and  the  rule  of  law. 

Several  years  ago,  Professor  Alan  Mewett  of  the 
University  of  Toronto  Faculty  of  Law  conducted  a 
study  of  the  justice  of  the  peace  system  in  Ontario. 
He  recommended  a  variety  of  major  changes  in  the  way 
the  justice  of  the  peace  system  is  organized  and 
administered.  We  owe  Professor  Mewett  a  great  debt  of 
gratitude  for  the  insight  that  his  report  provides. 

This  discussion  draft  of  a  proposed  new  Justices 
of  the  Peace  Act  represents  the  Ministry  of  the 
Attorney  General's  current  thinking  on  a  legislative 
response  to  the  issues  raised  in  the  Mewett  Report.  I 
am  hopeful  that  comments  and  suggestions  received 
from  the  public,  the  legal  profession  and  justices  of 
the  peace  will  assist  in  improving  and  refining  the 
proposed  legislation. 

It  is  my  intention  to  complete  a  final  version 
of  the  legislation  this  fall.  In  order  to  meet  that 
timetable,  I  would  be  grateful  if  comments  and 


suggestions  could  be  received  by  September  30,  1986. 
Please  send  submissions  to: 

Policy  Development  Division 

Ministry  of  the  Attorney  General 

15th  Floor 

18  King  Street  East 

Toronto,  Ontario 

M5C  1C5 


July  28,  1986 


IAN  SCOTT 
Attorney  General 
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DISCUSSION  DRAFT 


of  a  proposed  new 
JUSTICES  OF  THE  PEACE  ACT 


Justices  of  the  peace  in  Ontario  perform  a 
variety  of  important  functions  in  the  administration  of 
justice,  including  swearing  informations  and  issuing 
process  in  criminal  proceedings,  issuing  search  warrants, 
conducting  bail  hearings  and  presiding  over  provincial 
offences  trials. 

In  1981,  at  the  request  of  the  Attorney  General, 
Professor  Alan  Mewett  of  the  University  of  Toronto 
conducted  a  study  of  the  office  of  justice  of  the  peace  in 
Ontario.  In  his  report,  submitted  in  the  fall  of  1981, 
Professor  Mewett  criticized  several  aspects  of  the  justice 
of  the  peace  system. 

Some  of  the  issues  raised  by  Professor  Mewett 
were  addressed  in  legislation  passed  in  May  1984  dealing 
with  the  independence  of  justices  of  the  peace.  The 
purpose  of  this  discussion  draft  of  a  new  Justices  of  the 
Peace  Act  is  to  obtain  comments  on  a  legislative  approach 
that  would  consolidate  the  1984  amendments  in  a  statute 
that  also  addresses  the  other  major  issues  raised  in  the 
Mewett  Report  that  require  legislative  action. 

Action  has  already  been  taken  in  relation  to 
Professor  Mewett's  recommendations  relating  to  native 
communities  and  remote  areas.  These  recommendations  do 
not  require  legislation.  A  Special  Projects  Officer  has 
been  seconded  to  the  Chief  Judge  of  the  Provincial  Court 
(Criminal  Division)  to  carry  out  extensive  assessments  of 
the  need  for  native  justice  of  the  peace  services,  to 
consult  with  native  communities  and  seek  suitable 
candidates  for  positions  as  native  justices  of  the  peace, 
and  to  assist  in  the  design  of  training  and  educational 
programs  for  native  justices  of  the  peace.  Further 
information  on  the  Ontario  Native  Justice  of  the  Peace 
Program  may  be  obtained  from  the  Special  Projects  Office 
of  the  Chief  Judge,  Room  179,  60  Queen  Street  West, 

Toronto  M5H  2M4. 

Justices  of  the  peace  have  also  been  the  subject 
of  recent  judicial  consideration.  In  December  1984,  a 
five-judge  panel  of  the  Ontario  Court  of  Appeal 
unanimously  ruled  that  justices  of  the  peace  in  Ontario 
have  the  independence  required  by  the  Canadian  Charter  of 
Rights  and  Freedoms:  Reference  re  Justices  of  the  Peace 
Act  (1984),  48  0 . R. ( 2d )  609  (C.A). 


The  most  significant  new  features  proposed  in  the 
discussion  draft  are  discussed  in  the  following  pages. 
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Categories  of  Justices  of  the  Peace 

Subsection  6(1)  of  the  existing  Justices  of  the 
Peace  Act  provides  that  the  powers  of  a  justice  of  the 
peace  are  to  be  exercised  "when  so  directed  by  the  chief 
judge  of  the  provincial  courts  (criminal  division)  or  the 
chief  judge  of  the  provincial  courts  (family  division),  or 
by  a  provincial  judge  designated  by  either  of  them". 
Pursuant  to  this  provision,  the  provincial  judiciary  has 
devised  a  system  of  "directions"  that  divide  justices  of 
the  peace  into  five  categories.  Each  level  on  this  scale 
of  categories  provides  a  justice  of  the  peace  with  greater 
authority.  A  justice  of  the  peace  with  a  "D  direction" 
has  the  narrowest  authority,  limited  to  receiving 
informations  under  the  Criminal  Code  and  the  Provincial 
Offences  Act  and  issuing  process  arising  from  such 
informations.  A  justice  of  the  peace  with  a  "C  direction" 
has  additional  authority  to  issue  search  warrants.  A  "B 
direction"  gives  authority  to  preside  over  bail  hearings. 
An  "A  direction"  allows  a  justice  of  the  peace  to  preside 
over  trials  under  the  Provincial  Offences  Act.  At  the  top 
of  the  scale,  an  "A  Expanded"  direction  gives  a  justice  of 
the  peace  authority  to  try  offences  under  a  limited  number 
of  federal  statutes,  not  including  the  Criminal  Code. 

The  Mewett  Report  concluded  that  the  existing 
system  of  categorizing  justices  of  the  peace  is 
unnecessarily  complicated.  Professor  Mewett  recommended 
that  the  existing  five  categories  be  reduced  to  two 
categories.  "Non-presiding  justices  of  the  peace"  would 
have  the  authority  now  given  by  a  C  or  D  direction. 
"Presiding  justices  of  the  peace"  would  have  the  authority 
now  given  by  an  A  Expanded,  A  or  B  direction.  This 
recommendation  essentially  distinguishes  between  justices 
of  the  peace  on  the  basis  of  whether  or  not  they  have 
adjudicative  powers.  The  Mewett  Report  also  recommended 
that  defining  the  function  of  a  particular  justice  of  the 
peace  as  either  presiding  or  non-presiding  should  be  done 
by  the  Lieutenant  Governor  in  Council.  Both  of  these 
recommendations  would  be  implemented  by  the  discussion 
draft,  with  appropriate  protections  for  the  independence 
of  existing  justices  of  the  peace. 


Justices  of  the  Peace  Employed  in  the  Public  Service 

Prior  to  the  Mewett  Report,  a  number  of  persons 
employed  in  the  public  service  received  appointments  as 
justices  of  the  peace.  In  most  cases,  these  individuals 
were  employed  on  the  staff  of  the  court  offices  and  it  was 
felt  that  it  would  be  convenient  if  it  was  possible  for 
these  individuals  to  fill  in  from  time  to  time  as  justices 
of  the  peace. 
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The  Mewett  Report  strongly  criticized  the 
appointment  of  public  servants  as  justices  of  the  peace, 
particularly  for  the  purpose  of  performing  adjudicative 
functions.  As  a  result,  current  government  policy  is  not 
to  appoint  public  servants  to  act  as  justices  of  the 
peace.  There  are  still,  however,  a  number  of  public 
servants  whose  justice  of  the  peace  appointments  were  made 
prior  to  the  establishment  of  the  current  policy. 

The  Mewett  Report  recommended  that  public 
servants  never  be  designated  as  presiding  justices  of  the 
peace.  This  recommendation  would  be  implemented  by  the 
discussion  draft.  The  Mewett  Report  also  expressed  the 
view  that  public  servants  who  hold  justice  of  the  peace 
appointments  should  lose  their  justice  of  the  peace  status 
when  they  leave  the  public  service.  This  suggestion  would 
also  be  implemented  by  the  discussion  draft. 


The  Mewett  Report  commented  that 
existing  system,  public  servants  can  earn 
by  performing  justice  of  the  peace  functi 
normal  working  hours.  This  can  give  rise 
perception  that  the  justice  of  the  peace 
used  as  a  method  of  increasing  the  income 
public  servants  over  and  above  the  amount 
entitled  to  in  accordance  with  public  ser 
The  discussion  draft  would  provide  that  j 
peace  who  are  also  employed  in  the  public 
entitled  to  any  remuneration  for  performi 
peace  functions. 
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Supervision  and  Co-ordination 

At  present,  there  are  approximately  600  persons 
exercising  jurisdiction  as  justices  of  the  peace  in 
Ontario.  Supervision  of  the  justice  of  the  peace  system 
and  the  day-to-day  assignment  of  duties  presents 
considerable  complexity.  Subsections  6(2)  and  (3)  of  the 
existing  Justices  of  the  Peace  Act  give  the  Chief  Judge  of 
the  Provincial  Court  (Criminal  Division  or  Family 
Division,  as  the  case  may  be)  or  a  judge  designated  by  the 
Chief  Judge,  general  supervision  and  direction  over  the 
duties  and  sittings  of  justices  of  the  peace. 

In  practice,  the  Chief  Judges'  other  onerous 
responsibilities  understandably  limit  the  extent  to  which 
they  can  devote  time  to  the  justice  of  the  peace  system. 

As  a  result,  authority  is  generally  delegated  to  local 
judges.  Professor  Mewett  was  of  the  view  that  this  has 
resulted  in  inconsistent  administration  of  the  justice  of 
the  peace  system  throughout  the  province. 
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In  order  to  bring  about  a  more  consistent 
administration  of  the  system,  the  Mewett  Report 
recommended  the  appointment  by  the  Lieutenant  Governor  in 
Council  of  a  provincial  judge  to  act  as  Co-ordinator  of 
Justices  of  the  Peace.  Although  much  of  the  day-to-day 
assignment  of  duties  could  still  be  done  by  local  judges, 
the  existence  of  a  central  Co-ordinator  with  specific 
responsibility  for  justices  of  the  peace  would  provide 
greater  co-ordination  and  supervision  of  this  function. 

In  addition,  the  Co-ordinator  would  be  in  the  best 
position  to  evaluate  priorities  with  respect  to  the 
appointment  and  location  of  justices  of  the  peace.  He  or 
she  would  also  be  responsible  for  the  development  and 
delivery  of  educational  programs  intended  to  ensure  a  high 
standard  of  competence  among  justices  of  the  peace,  and 
for  the  provision  of  on-going  advice  to  justices  of  the 
peace.  The  discussion  draft  provides  for  the  appointment 
of  a  provincial  judge  to  act  as  Co-ordinator  of  Justices 
of  the  Peace.  The  Co-ordinator  would  act  under  the 
direction  of  the  Chief  Judge  of  the  Provincial  Court 
(Criminal  Divison  or  Family  Division,  as  the  case  may  be). 

On  a  related  issue,  the  Mewett  Report  recommended 
that  a  court  be  established  to  issue  binding  directions  to 
justices  of  the  peace  on  matters  of  law  or  procedure. 

Since  justices  of  the  peace  do  not  have  formal  legal 
training,  and  since  there  is  often  no  expeditious  and 
practical  method  of  authoritatively  resolving,  without 
expense  on  the  part  of  individual  defendants,  legal  issues 
that  arise  before  justices  of  the  peace,  Professor  Mewett 
recommended  that  a  mechanism  be  established  by  which 
directions  could  be  issued  that  would  be  binding  on 
justices  of  the  peace  unless  overturned  by  a  higher 
court.  The  discussion  draft  would  give  this  power  to 
issue  directions  to  the  provincial  judge  appointed  as 
Co-ordinator  of  Justices  of  the  Peace. 


The  Fee  System 

The  majority  of  existing  justices  of  the  peace 
are  paid  on  a  fee  for  service  basis.  Professor  Mewett 
strongly  criticized  the  fee  system  as  giving  rise  to  the 
perception  that  justices  of  the  peace  who  will 
"co-operate"  with  the  police  will  be  given  more  work  by 
the  police  and,  therefore,  will  earn  more  fees. 

The  May  1984  amendments  to  the  Justices  of  the 
Peace  Act  addressed  this  issue  by  providing  that  a  justice 
of  the  peace  performing  services  for  which  he  or  she  is 
remunerated  by  a  fee  can  do  so  only  in  accordance  with  a 


■ 

. 


, 
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duty  roster  established  by  the  Chief  Judge  of  the 
Provincial  Court  (Criminal  Division  or  Family  Division,  as 
the  case  may  be)  or  a  judge  designated  by  the  Chief 
Judge.  The  purpose  of  this  provision  was  to  curtail  the 
ability  of  the  police  to  choose  which  justice  of  the  peace 
they  would  appear  before.  The  police  now  must  go  to  the 
justice  on  the  duty  roster.  The  Ontario  Court  of  Appeal 
has  ruled  that,  with  these  amendments,  the  fee  system  does 
not  contravene  the  Canadian  Charter  of  Rights  and  Freedoms 

The  Mewett  Report  recommended  that  the  fee  system 
be  abolished.  Where  part-time  justices  are  required,  the 
Report  recommended  that  they  be  paid  a  regular, 
proportionate  salary,  based  on  the  percentage  of  full-time 
workload  that  they  perform.  The  discussion  draft  provides 
that  part-time  justices  of  the  peace  be  paid  salaries 
based  on  the  Co-ordinator's  determination  of  each 
justice's  workload  and  calculated  in  accordance  with 
regulations  prescribed  under  the  Act.  The  Co-ordinator 
would  make  the  determination  with  respect  to  workload  on 
the  basis  of  the  duty  rosters  and  information  submitted  by 
justices  of  the  peace  on  the  functions  they  have  performed 


Retirement  Age 

Prior  to  1984,  an  Order-in-Council  established 
the  retirement  age  applicable  to  full-time  justices  of  the 
peace.  They  were  required  to  retire  at  age  sixty-five, 
but  the  Lieutenant  Governor  in  Council  could  permit  annual 
extensions  up  to  age  seventy.  These  retirement  provisions 
were  incorporated  in  the  May  1984  amendments  to  the 
Justices  of  the  Peace  Act.  The  only  change  was  to 
substitute  the  Chief  Judge  of  the  Provincial  Court 
(Criminal  Division)  for  the  Lieutenant  Governor  in  Council 
with  respect  to  extensions  beyond  age  sixty-five. 

However,  there  is  still  no  retirement  age 
applicable  to  part-time  justices  of  the  peace.  They  hold 
office  for  life.  The  Mewett  Report  considered  it  strange 
that  these  justices  of  the  peace  should  be  the  only 
judicial  officers  without  a  mandatory  retirement  age  and 
recommended  that  such  an  age  be  established.  Professor 
Mewett  indicated  that  he  did  not  have  strong  views  on 
exactly  which  age  should  be  chosen  but  suggested  70  on  the 
ground  that  "60  is  too  young  and  80  is  too  old".  The 
discussion  draft  would  make  the  same  retirement  provisions 
that  are  now  applicable  to  full-time  justices  of  the  peace 
applicable  to  part-time  justices.  The  Co-ordinator  of 
Justices  of  the  Peace  would  be  given  the  power  to  decide 
on  extensions  between  the  ages  of  65  and  70. 
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Role  of  the  Justices  of  the  Peace  Review  Council 

The  Justices  of  the  Peace  Review  Council  was 
established  in  1973  and  given  the  responsibility  of 
reviewing  the  conduct  of  justices  of  the  peace  and 
receiving  and  investigating  complaints  against  justices  of 
the  peace.  One  of  the  major  recommendations  of  the  Mewett 
Report  was  to  clarify  that  a  justice  of  the  peace  should 
be  removed  from  office  only  for  specifically  defined 
reasons  and  only  after  an  investigation  by  the  Justices  of 
the  Peace  Review  Council.  This  recommendation  was 
implemented  in  the  May  1984  amendments  to  the  Justices  of 
the  Peace  Act. 

The  discussion  draft  would  extend  the  provisions 
of  the  existing  legislation  in  a  manner  similar  to  the 
provisions  of  the  Courts  of  Justice  Act,  1984  that  are 
applicable  to  provincial  judges.  In  particular,  the 
discussion  draft  would  add  an  additional  step  to  the 
removal  process  by  providing  that,  after  an  investigation 
by  the  Justices  of  the  Peace  Review  Council,  a  public 
inquiry  must  be  conducted  by  a  provincial  judge  before  a 
justice  of  the  peace  may  be  removed  from  office. 

The  discussion  draft  would  also  give  the  Justices 
of  the  Peace  Review  Council  the  responsibility  to  review 
all  proposed  appointments  of  justices  of  the  peace,  in  the 
same  manner  that  the  Judicial  Council  for  Provincial 
Judges  reviews  all  proposed  appointments  of  provincial 
judges.  The  Justices  of  the  Peace  Review  Council  would  be 
restructured  along  the  lines  of  the  Judicial  Council  for 
Provincial  Judges  so  that  it  consists  of  judges  who  hear 
appeals  from  justices  of  the  peace,  the  judges  responsible 
for  assigning  duties  to  justices  of  the  peace  and  two 
representatives  of  the  public  appointed  by  the  Lieutenant 
Governor  in  Council. 


Immunity  from  Liability 

The  Mewett  Report  recommended  that  a  study  be 
undertaken  to  inquire  into  the  question  of  the  personal 
liability  of  all  judicial  officers.  At  present,  the 
Public  Authorities  Protection  Act  protects  a  justice  of 
the  peace  from  liability  when  he  or  she  acts  within 
jurisdiction,  unless  the  act  was  done  maliciously  and 
without  reasonable  or  probable  cause.  However,  the  Act 
makes  a  justice  of  the  peace  absolutely  liable  for  acts 
done  without  jurisdiction.  These  provisions  essentially 
codify  the  common  law  that  was  traditionally  thought  to  be 
applicable  to  all  inferior  court  judges,  as  well  as 
justices  of  the  peace.  Superior  court  judges  have  always 
been  considered  to  have  greater  protection  from  liability. 


However,  the  common  law  has  undergone  a  major 
transformation  in  recent  years.  In  1974,  the  English 
Court  of  Appeal  strongly  criticized  the  distinctions  that 
the  traditional  common  law  made  between  superior  and 
inferior  court  judges  and  between  acts  done  within  and 
outside  jurisdiction:  Sir ros  v.  Moore ,  [1975]  1  Q.E. 

118.  The  Court  of  Appeal  ruled  that  all  judicial 
officers,  from  superior  court  judges  to  justices  of  the 
peace,  should  be  protected  from  liability  to  the  same 
extent . 

Section  98  of  the  Courts  of  Justice  Act,  1984  now 
provides  that  all  judges  have  the  same  degree  of 
protection  from  liability  as  judges  of  the  Supreme  Court. 
The  discussion  draft  of  a  new  Justices  of  the  Peace  Act 
would  extend  this  protection  to  justices  of  the  peace  and 
would  repeal  the  obsolete  provisions  of  the  Publ i c 
Authorities  Protection  Act. 


Justices  of  the  Peace  Presiding  Over  Provincial  Offences 

Court 
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training  sometimes 

being  as 

signed  to 

try  off 

ences  of 

these 

kinds. 

To  resolve  this 

problem, 

the  discu 

ssion  d 

raft 

of 

a  new 

Justices  of  the  Peace  Act  would  amend 

the  Pr 

ov  in 

cial 

Of  fen 

ces  Act  to  permit  the  Attorn 

ey  General 

or  the 

Attorney  General's  agent  to  require  that  a  provincial 
judge  preside  over  a  particular  proceeding  in  the 
Provincial  Offences  Court.  This  power  is  similar  to  the 
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power  in  the  Criminal  Code  that  gives  the  Crown  the  option 
with  respect  to  some  criminal  offences  of  proceeding  by 
way  of  summary  conviction  or  by  way  of  indictment. 

Transitional  Provisions  Involving  Existing  Justices  of  the 

Peace 


The  Mewett  Report  recommended  that  justices  of 
the  peace  be  appointed  on  a  full-time  basis  wherever 
possible  and  that,  to  facilitate  this,  consideration  be 
given  to  assigning  some  justices  of  the  peace  to  serve 
groups  of  nearby  communities.  In  this  way,  one  full-time 
justice  of  the  peace  could  perform  the  workload  now  shared 
by  several  fee  justices.  The  Report  did  recognize, 
however,  that  some  part-time  justices  of  the  peace  would 
still  be  required,  especially  in  isolated  communities. 

The  Mewett  Report  recommended  that  a  study  be 
done  to  examine  the  workloads  and  needs  for  justices  of 
the  peace  services  throughout  the  province.  The  results 
of  this  study  would  be  used  to  determine  the  distribution 
of  full-time  and  part-time  justices  of  the  peace  under  the 
revised  system.  After  this  determination  was  made, 
Professsor  Mewett  suggested  that  it  would  be  possible  to 
terminate  the  commissions  of  the  existing  fee  justices  of 
the  peace  who  would  no  longer  be  required. 

The  Ministry  of  the  Attorney  General  agrees  with 
the  Mewett  Report's  objective  of  making  greater  use  of 
full-time  justices  of  the  peace.  However,  the 
transitional  provisions  proposed  in  the  discussion  draft 
are  somewhat  different  from  the  approach  recommended  by 
Professor  Mewett.  The  discussion  draft  proposes: 


1. 


All  e 

xis  ti 

ng 

jus 

t 

by  sa 

lary 

or 

by 

f 

of  th 

e  pea 

ce 

s  ta 

t 

of  th 

e  pea 

ce 

wou 

1 

appoi 

n  ted 

as 

ful 

1 

exist 

ing  j 

us  t 

i  ces 

have 

been 

appoin 

t 

( al  th 

ough 

the 

ire 

i 

jus  ti 

ce  f  r 

om 

bei 

n 

basis 

). 

i 

ce 

s  of  the  peace,  whe 

ther 

pai 

d 

e 

es 

,  would  retain  th 

e  i 

r  jus 

tic 

e 

u 

s  . 

Existing  salari 

ed 

just 

i  ce 

s 

d 

b 

e  deemed  to  have 

be 

en 

- 

t  i 

me  justices.  All 

0 

ther 

of 

the  peace  would 

be 

deemed 

to 

e 

d 

as  part-time  just 

i  ces 

s 

n 

othing  to  prevent 

a 

part 

-ti 

me 

g 

r 

eappointed  on  a  f 

ul 

1  -tim 

e 

2.  All  existing  justices  of  the  peace  with  authority 
to  preside  over  trials  under  the  Provincial 
Offences  Act,  except  those  who  are  over  70  years 
of  age  or  who  are  employed  in  the  public  service, 
would  be  deemed  to  have  been  designated  as 
presiding  justices  of  the  peace. 


3.  Other  existing  justices  of  the  peace,  except 
those  who  are  over  70  years  of  age,  could  be 
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designated  on  the  recommendation  of  the  Justices 
of  the  Peace  Review  Council  as  presiding  justices 
of  the  peace  or  non -presiding  justices  of  the 
peace  . 

4.  Until  designated  pursuant  to  paragraph  2  or  3 

above,  an  existing  justice  of  the  peace  would  not 
be  able  to  exercise  any  authority  and  would  not 
receive  any  remuneration  as  a  justice  of  the 
peace  . 


- 
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3 1 .  Short  title 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of 
Ontario,  enacts  as  follows: 


1.  In  this  Act, 

"Co-ordinator"  means  the  Co-ordinator  of  Justices 
of  the  Peace  appointed  under  section  14; 


Definitions 


2. 


Appointment 
of  justices 


Transition 


Re-appointment 
as  part-time 


"non-presiding  justice  of  the  peace"  means  a 

person  designated  as  a  non-presiding  justice  of 
the  peace  under  section  4; 

"prescribed"  means  prescribed  by  the  regulations; 

"presiding  justice  of  the  peace"  means  a  person 
designated  as  a  presiding  justice  of  the  peace 
under  section  4; 

"regulations"  means  the  regulations  made  under 
this  Act; 

"Review  Council"  means  the  Justices  of  the  Peace 
Review  Council  continued  by  section  10. 

2 • — ( 1 )  The  Lieutenant  Governor  in  Council,  on 
the  recommendation  of  the  Attorney  General,  may 
appoint  full-time  and  part-time  justices  of  the 
peace . 

(2)  Every  person  who  receives  a  salary  as  a 
justice  of  the  peace  in  accordance  with  subsection 
7(2)  of  the  Justices  of  the  Peace  Act  immediately 
before  this  Act  comes  into  force  shall  be  deemed  to 
have  been  appointed  as  a  full-time  justice  of  the 
peace  and  every  other  person  who  is  a  justice  of 
the  peace  immediately  before  this  Act  comes  into 
force  shall  be  deemed  to  have  been  appointed  as  a 
part-time  justice  of  the  peace. 

(3)  The  Lieutenant  Governor  in  Council  shall  not 
appoint  a  full-time  justice  of  the  peace  to  be  a 
part-time  justice  of  the  peace  unless  the  Review 
Council  recommends  the  re-appointment. 


M  i  iiim 


- 


- 


3. 


Other 

work 


Oath  of 
office 


Presiding  or 
non-presiding 


Deemed 

designation 


Designation 
of  other 
justices 


(4)  A  full-time  justice  of  the  peace  shall  not 
engage  in  any  other  remunerative  work. 

3.  Every  justice  of  the  peace,  before  beginning 
the  duties  of  office,  shall  make  the  following  oath 
or  affirmation  in  French  or  in  English: 

I,  . .  solemnly  swear  (affirm) 

that  I  will  faithfully  and  to  the  best  of  my 
skill  and  knowledge,  execute  the  duties  of  a 
justice  of  the  peace,  and  I  will  do  so  without 
fear  or  favour,  affection  or  ill  will.  So  help 
me  God.  (Omit  last  sentence  in  an  affirmation.) 

4. -(1)  The  Lieutenant  Governor  in  Council,  on 
the  recommendation  of  the  Attorney  General,  shall 
designate  every  justice  of  the  peace  appointed 
after  the  coming  into  force  of  this  Act  as  a 
presiding  justice  of  the  peace  or  a  non-presiding 
justice  of  the  peace. 

(2)  Every  person  other  than  a  person  who  is 
employed  in  the  public  service  of  Ontario  who  is  a 
justice  of  the  peace  authorized  to  preside  at  the 
trial  of  an  offence  described  in  clause  16(c) 
(provincial  offences)  immediately  before  this  Act 
comes  into  force  and  has  not  attained  the  age  of 
seventy  at  that  time  shall  be  deemed  to  have  been 
designated  as  a  presiding  justice  of  the  peace. 

(3)  The  Lieutenant  Governor  in  Council,  on  the 
recommendation  of  the  Review  Council,  may  designate 
any  other  justice  of  the  peace  who  is  appointed 
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4. 


Undesignated 

justices 


Change  of 
designation 


Justice  who 
is  public 
servant 


Justices  of 
the  peace, 
ex  officio 


before  this  Act  comes  into  force  and  has  not 
attained  the  age  of  seventy  as  a  presiding  justice 
of  the  peace  or  a  non-presiding  justice  of  the 
peace . 

(4)  A  person  appointed  as  a  justice  of  the  peace 
before  this  Act  comes  into  force  who  is  not 
designated  under  subsection  (2)  or  (3)  shall  not 
exercise  any  authority  or  receive  any  remuneration 
as  a  justice  of  the  peace. 

(5)  The  Lieutenant  Governor  in  Council  shall  not 
change  the  designation  of  a  presiding  justice  of 
the  peace  to  that  of  non-presiding  justice  of  the 
peace  unless  the  Review  Council  has  recommended 
that  change  in  a  report  under  clause  12(7) (b). 

5.  A  justice  of  the  peace  who  is  employed  in 
the  public  service  of  Ontario, 

(a)  shall  not  be  designated  as  a  presiding 
justice  of  the  peace; 

(b)  is  not  entitled  to  any  remuneration 
under  section  1 8 ;  and 

(c)  ceases  to  be  a  justice  of  the  peace  when 
he  or  she  ceases  to  be  employed  in  the 
public  service. 

6.  Every  judge  of  the  Supreme  Court  of  Canada, 
the  Federal  Court  of  Canada,  the  Supreme  Court  of 
Ontario  and  the  District  Court  of  Ontario  and  every 
provincial  judge  is  by  virtue  of  his  or  her  office 
a  justice  of  the  peace  with  power  to  do  alone 
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whatever  two  or  more  justices  of  the  peace  are 

authorized  to  do  together. 

Retirement 

7»-(1)  Every  justice  of  the  peace  shall  retire 

upon  attaining  the  age  of  sixty-five  years. 

Idem 

(2)  A  justice  of  the  peace  who  has  attained  the 

age  for  retirement  may,  with  the  annual  approval  of 

the  Co-ordinator,  continue  in  office  as  a  full-time 

or  a  part-time  justice  of  the  peace  until  the  age 

of  seventy  years. 

Resignation 

8 . — ( 1 )  A  justice  of  the  peace  may  resign  from 

his  or  her  office  by  delivering  a  signed  letter  of 

resignation  to  the  Attorney  General. 

Effective 

date 

(2)  The  resignation  takes  effect  on  the  day  the 

letter  is  delivered  to  the  Attorney  General  or,  if 

the  letter  specifies  a  later  day,  on  that  day. 

Removal 
from  office 

9 -  —  ( 1 )  A  justice  of  the  peace  may  be  removed 

from  office  only  by  order  of  the  Lieutenant 

Governor  in  Council. 

Grounds 
for  removal 

(2)  The  order  may  be  made  only  if, 

(a)  a  complaint  regarding  the  justice  of  the 
peace  has  been  made  to  the  Review 
Council;  and 

(b)  the  removal  is  recommended,  following  an 
inquiry  held  under  section  13,  on  the 
ground  that  the  justice  of  the  peace  has 
become  incapacitated  or  disabled  from 
the  due  execution  of  his  or  her  office 
by  reason  of, 

(i)  infirmity, 


■ 
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6. 


(ii)  conduct  that  is  incompatible  with 
the  execution  of  the  duties  of  his 
or  her  office,  or 

(iii)  having  failed  to  perform  the 

duties  of  his  or  her  office  as 
assigned . 

Order  to  be 
tabled 

(3)  The  order  shall  be  laid  before  the 

Legislative  Assembly  if  it  is  in  session  or,  if 

not,  within  fifteen  days  after  the  commencement  of 

the  next  session. 

Review 

Council 

10. -(1)  The  Justices  of  the  Peace  Review  Council 

is  continued  and  shall  be  composed  of, 

(a)  the  Chief  Judge  of  the  Provincial  Court 
(Criminal  Division)  who  shall  preside 
over  the  Review  Council; 

(b)  the  Chief  Judge  of  the  Provincial  Court 
(Family  Division); 

(c)  the  Co-ordinator  of  Justices  of  the 
Peace;  and 

(d)  not  more  than  two  other  persons 
appointed  by  the  Lieutenant  Governor  in 
Council . 

Quorum 

(2)  A  majority  of  members  of  the  Review  Council 

constitutes  a  quorum  and  is  sufficient  for  the 

exercise  of  all  the  jurisdiction  and  powers  of  the 

Review  Council. 

Staff 

(3)  Such  officers  and  employees  of  the  Review 

Council  as  are  consiuered  necessary  may  be 

R.S.O. 1980, 
c  .  4 1  8 

appointed  under  the  Public  Service  Act. 

Expert 

assistance 

(4)  The  Review  Council  may  engage  persons, 

including  counsel,  to  assist  it  in  its 

investigations . 

. 


S* 

' 

' 


. 


7. 


Functions 

11. -(1)  The  functions  of  the  Review  Council  are, 

(a)  to  consider  all  proposed  appointments 
and  designations  of  justices  of  the 
peace  and  make  reports  on  them  to  the 
Attorney  General; 

(b)  to  receive  and  investigate  complaints 
against  justices  of  the  peace. 

Liability 
for  damages 

(2)  No  action  or  other  proceeding  for  damages 

shall  be  instituted  against  the  Review  Council  or 

its  members  or  officers  or  any  person  acting  under 

its  authority  for  any  act  done  in  good  faith  in  the 

execution  or  intended  execution  of  its  or  his  or 

her  duty. 

Investigation 
of  complaints 

12. -(1)  When  the  Review  Council  receives  a 

complaint  against  a  justice  of  the  peace,  it  shall 

take  such  action  to  investigate  the  complaint, 

including  a  review  of  it  with  the  justice  of  the 

peace,  as  it  considers  advisable. 

Referral  to 
Co-ordinator 

(2)  The  Review  Council  may,  if  it  considers  it 

appropriate  to  do  so,  transmit  complaints  to  the 

Co-ordinator . 

Proceedings 
not  public 

(3)  The  proceedings  of  the  Review  Council  shall 

not  be  public,  but  it  may  inform  the  Attorney 

General  that  it  has  undertaken  an  investigation  and 

the  Attorney  General  may  make  that  fact  public. 

Prohibiting 

publication 

(4)  The  Review  Council  may  order  that 

information  or  documents  relating  to  its 

. 


' 


Powers 

R.S.O. 1980, 
c.41 1 


Notice  of 
disposition 


Report  and 
recommendations 


Copy  to 
justice 


Right  to 
be  heard 


8. 

investigation  not  be  published  or  disclosed  except 
as  required  by  law. 

(5)  The  Review  Council  has  all  the  powers  of  a 
commission  under  Part  II  of  the  Public  Inquiries 
Act ,  which  Part  applies  to  the  investigation  as  if 
it  were  an  inquiry  under  that  Act. 

(6)  When  the  Review  Council  has  dealt  with  a 
complaint  regarding  a  justice  of  the  peace,  it 
shall  inform, 

(a)  the  person  who  made  the  complaint;  and 

(b)  the  justice  of  the  peace,  if  the 
complaint  was  brought  to  his  or  her 
attention , 

of  its  disposition  of  the  complaint. 

(7)  The  Review  Council  may  report  its  opinion 
regarding  the  complaint  to  the  Attorney  General  and 
may  recommend, 

(a)  that  an  inquiry  be  held  under  section 

13; 

(b)  that  the  designation  of  a  presiding 
justice  of  the  peace  be  changed  to  that 
of  a  non-presiding  justice  of  the  peace; 

(c)  that  the  justice  of  the  peace  be 
compensated  for  all  or  part  of  his  or 
her  costs  in  connection  with  the 
investigation . 

(8)  A  copy  of  the  report  shall.,  be  given  to  the 
justice  of  the  peace. 

(9)  The  Review  Council  shall  not  make  a  report 
unless  the  justice  of  the  peace  was  notified  of  the 
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Publication 
of  report 


Transition 

R.S.O. 1980, 
c.227 


Inquiry 


Powers 

R.S.O. 1980, 
c.411 

Report 


Tabling 
of  report 


9. 

investigation  and  given  an  opportunity  to  be  heard 
and  to  produce  evidence. 

(10)  The  Attorney  General  may  make  all  or  part 
of  the  report  public,  if  he  or  she  is  of  the 
opinion  that  it  is  in  the  public  interest  to  do  so. 

(11)  An  investigation  commenced  under  section  8 
of  the  Justices  of  the  Peace  Act  but  not  completed 
before  this  Act  comes  into  force  shall  be  continued 
in  accordance  with  this  Act  by  the  Review  Council 
as  constituted  under  that  section. 

1 3 • — ( 1 )  The  Lieutenant  Governor  in  Council  may 
appoint  a  provincial  judge  to  inquire  into  the 
question  of  whether  a  justice  of  the  peace  should 
be  removed  from  office. 

(2)  The  Public  Inquiries  Act  applies  to  the 
inquiry . 

(3)  The  report  of  the  inquiry  may  recommend, 

(a)  that  the  justice  of  the  peace  be  removed 
from  office; 

(b)  that  the  justice  of  the  peace  be 
compensated  for  all  or  part  of  his  or 
her  costs  in  connection  with  the 
inquiry . 

(4)  The  report  shall  be  laid  before  the 
Legislative  Assembly  if  it  is  in  session  or,  if 
not,  within  fifteen  days  after  the  commencement  of 


the  next  session. 


. 
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Co-ordinator 

appointed 


Co-ordinator 
to  supervise 
justices , 
assign  duties 


Idem 


Part-time 
justices  to 
follow  duty 
roster 


Duty  rosters 
public 


Reports 
on  duties 
performed 


Assistance  to 
Co-ordinator 


14. -(1)  The  Lieutenant  Governor  in  Council,  on 
the  recommendation  of  the  Attorney  General,  shall 
appoint  a  provincial  judge  as  Co-ordinator  of 
Justices  of  the  Peace. 

(2)  The  Co-ordinator  has  general  supervision  and 
direction  over  sittings  of  justices  of  the  peace 
and  the  assignment  of  their  duties,  subject  to  the 
direction  of  the  Chief  Judge  of  the  Provincial 
Court  (Criminal  Division)  or,  in  matters  relating 
to  the  jurisdiction  of  the  Provincial  Court  (Family 
Division),  the  Chief  Judge  of  that  court. 

(3)  The  Co-ordinator's  authority  to  assign 
duties  includes  authority  to  direct  the  times  and 
places  that  justices  of  the  peace  shall  perform 
their  duties. 

(4)  A  part-time  justice  of  the  peace  shall  not 
act  as  a  justice  of  the  peace  except  in  accordance 
with  a  duty  roster  established  by  the  Co-ordinator. 

(5)  The  duty  rosters  shall  be  made  available  to 
the  public. 

(6)  Part-time  justices  of  the  peace  shall  submit 
to  the  Co-ordinator,  when  required  by  the  Co¬ 
ordinator,  reports  containing  the  prescribed 
information  on  the  duties  they  have  performed. 

(7)  Provincial  judges  shall  assist  the  Co¬ 
ordinator  in  the  supervision  of  justices  and 
assignment  of  their  duties  and  in  the  exercise  of 
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the  Co-ordinator’s  other  functions  under  this 


section,  if  the  Co-ordinator  or  a  chief  judge  so 
requests,  and  for  the  purpose  they  have  the  Co¬ 
ordinator’s  authority. 


Assignment 
of  duties  to 
presiding 
justice 

R.S.C. 1970, 
c.C-34 


(c)  holding  a  preliminary  inquiry  under  Part 
XV  of  the  Criminal  Code; 

(d)  exercising  jurisdiction  under  the 
Criminal  Code,  except  ordering  an 
adjournment,  in  respect  of  an  accused  if 
the  question  of  the  accused’s  capability 
to  conduct  a  defence  or  fitness  to  stand 
trial  is  raised; 

(e)  exercising  jurisdiction  under  section  68 
(reading  proclamation  at  riot), 
subsection  464(2)  (election  of  accused) 
or  section  471  (remand  where  offence 
committed  in  another  jurisdiction)  of 
the  Criminal  Code. 


15.  The  following  duties  shall  not  be  assigned 
to  a  presiding  justice  of  the  peace: 

(a)  presiding  at  the  trial  of  an  offence 
under  the  Criminal  Code  (Canada); 

(b)  presiding  at  the  trial  of  an  offence 
under  any  other  Act  of  the  Parliament  of 
Canada,  unless  the  offence  is  prescribed 
as  an  offence  to  the  trial  of  which  a 
presiding  justice  of  the  peace  may  be 
assigned ; 


Assignment 
of  duties  to 
non-presiding 
justice 


presiding  at  the  trial  of  an  offence 
that  is  prescribed  as  one  to  the  trial 
of  which  a  presiding  justice  of  the 
peace  may  be  assigned; 


16.  The  following  duties  shall  not  be  assigned 
to  a  non-presiding  justice  of  the  peace: 

the  duties  described  in  section  15; 


(a) 

(b) 


. 
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R.S.O.  1980, 
c.400 


R.S.C. 1970, 
c.P-38 

R.S.O. 1980, 
c.229 

R.S.O. 1980, 
c.302 


R.S.C. 1970, 
c.M-12 

R.S.C. 1970, 
c.N-13 


R.S.O. 1980, 
c.262 


R.S.C.  1970, 
c.S-9 

R.S.C.  1970, 
c.F-14 

R.S.O. 1980, 
c.257 

R.S.O.  1980, 
c.372 


(c)  presiding  at  the  trial  of  an  offence 
under  an  Act  of  the  Legislature  or  under 
a  regulation  or  by-law  made  under  the 
authority  of  such  an  Act; 

(d)  exercising  jurisdiction  under  section  9 
or  19  of  the  Provincial  Offences  Act 
(default  conviction ) ; 

(e)  presiding  at  a  hearing  to  determine 
whether  a  person  should  be  released  from 
or  detained  in  custody; 

(f)  exercising  authority  to  issue  a  warrant 
to  levy  a  tax,  toll  or  dues  under, 

(i)  section  32  of  the  Public  Works  Act 
(Canada) , 

(ii)  section  66  of  the  Lakes  and  Rivers 
Improvement  Act,  or 

(iii)  subsection  387(6)  of  the  Municipal 
Act ; 

(g)  determining  whether  a  thing  should  be 
forfeited  or  held  under, 

(i)  section  7  of  the  Migratory  Birds 
Convention  Act  ( Canada ) ,  or  ' 

(ii)  subsection  8(3)  of  the  National 
Parks  Act  (Canada); 

(h)  determining  whether  an  order  should  be 
issued  under  section  10  of  the  Mental 
Health  Act  (assessment  by  physician ) ; 

(i)  presiding  at  a  hearing  to  determine  a 
dispute  under, 

(i)  section  207  of  the  Canada  Shipping 
Act , 

(ii)  section  11  of  the  Fisheries  Act 
(Canada) , 

(iii)  section  4  of  the  Master  and 
Servant  Act,  or 

(iv)  section  25,  26  or  27  of  the 
Pawnbrokers  Act; 


. 


Mu 


I  ■ 


13. 


(j)  a  duty  that  is  prescribed  as  one  that 

shall  not  be  assigned  to  a  non-presiding 
justice . 

Jurisdiction 
of  justices 

17. -(I)  Justices  of  the  peace  have  jurisdiction 

throughout  Ontario. 

Idem 

(2)  Subject  to  sections  15  and  16,  justices  of 

the  peace  shall  exercise  the  powers  and  perform  the 

duties  conferred  or  imposed  on  a  justice  of  the 

peace  by  or  under  an  Act  of  the  Legislature  or  of 

the  Parliament  of  Canada. 

Justice 
to  assist 
public 

(3)  Justices  of  the  peace  shall  assist  members 

of  the  public,  at  their  request,  in  formulating 

informations  in  respect  of  offences. 

Justices 
to  perform 
duties 

(4)  Justices  of  the  peace  shall  perform  the 

duties  assigned  to  them  under  this  Act. 

Salary  of 
part-time 
justices 

18.  The  salary,  if  any,  to  which  each  part-time 

justice  of  the  peace  is  entitled  shall  be  based  on 

the  Co-ordinator’s  determination  of  the  justice’s 

workload  and  calculated  in  accordance  with  the 

regulations . 

Directions 

19. “(1)  The  Co-ordinator  may  issue  directions  to 

justices  of  the  peace  on  questions  of  law  and 

procedure . 

Directions 
binding  on 
justices 

(2)  Justices  of  the  peace  shall  follow  a 

direction  issued  under  subsection  (1)  unless  it  has 

. 


■ 


. 


I '  ■ 

■ 
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14. 


Directions 
to  be 
published 


Immunity 

from 

liability 


Regulations 


R.S.C. 1970, 
c.C-34 


Contributions 


been  disapproved  by  a  court  on  an  appeal  or  a 
review . 

(3)  The  Co-ordinator  shall  cause  the  directions 
to  be  published  in  The  Ontario  Gazette. 


20.  A  justice  of  the  peace  has  the  same 
immunity  from  liability  as  a  judge  of  the  Supreme 
Court . 


21. -(1)  The  Lieutenant  Governor  in  Council  may 
make  regulations, 

(a)  prescribing  offences  under  Acts  of 
Parliament  other  than  the  Criminal  Code 
(Canada)  in  respect  of  which  a  presiding 
justice  of  the  peace  may  be  assigned  to 
preside  at  a  trial; 

(b)  prescribing  the  information  to  be 
included  in  reports  under  subsection 
14(5); 

(c)  prescribing  the  salaries  and  benefits  of 
full-time  justices  of  the  peace; 

(d)  prescribing  the  manner  in  which  the 
salaries  of  part-time  justices  of  the 
peace  shall  be  calculated,  including  the 
factors  to  be  taken  into  account  and  the 
method  of  calculation  to  be  used; 

(e)  prescribing  duties  that  shall  not  be 
assigned  to  a  non-presiding  justice  of 
the  peace. 

(2)  A  regulation  made  under  clause  (1)(c)  may 
require  justices  of  the  peace  to  contribute  from 
their  salaries  part  of  the  cost  of  a  benefit  and 
may  fix  the  amount  of  the  contributions. 


5. 


. 

' 


15. 


Provincial 
judges , 
justices  of 
the  peace 


Judge  or 
justice  of  the 
peace  to  preside 

R.S.O. 1980, 
c.400 


22. -(1)  Section  2  of  the  Commissioners  for 
taking  Affidavits  Act,  being  chapter  75  of  the 
Revised  Statutes  of  the  Ontario,  1980,  is  amended 
by  adding  thereto  the  following  subsection: 

(la)  Every  provincial  judge  and  every  justice  of 
the  peace  is  ex  officio  a  commissioner  for  taking 
affidavits  in  Ontario. 

(2)  Section  13  of  the  said  Act  is  amended  by 
striking  out  "notary  public  or  justice  of  the 
peace"  on  the  third  line  and  inserting  in  lieu 
thereof  "or  notary  public". 

23 -  —  ( 1 )  Subsection  61(3)  of  the  Courts  of 
Justice  Act,  1984,  being  chapter  11,  is  repealed. 

(2)  Subsection  68(2)  of  the  said  Act  is  repealed 
and  the  following  substituted  therefor: 

(2)  The  Provincial  Offences  Court  shall  be 
presided  over  by  a  provincial  judge  or,  subject  to 
section  30a  of  the  Provincial  Offences  Act,  by  a 
justice  of  the  peace. 

24.  Paragraph  1  of  subsection  5(1)  of  the 
Elections  Act,  1984,  being  chapter  54,  is  amended 
by  adding  at  the  end  "or  justices  of  the  peace". 


- 


. 


. 


- 


- 

' 


16. 


25.  The  Justices  of  the  Peace  Act,  being 
chapter  227  of  the  Revised  Statutes  of  Ontario, 

1980  and  the  Justices  of  the  Peace  Amendment  Act, 
1984,  being  chapter  8,  are  repealed. 

26.  Clause  8(2) (c)  of  the  Legislative  Assembly 
Act ,  being  chapter  235  of  the  Revised  Statutes  of 
Ontario,  1980,  is  amended  by  striking  out  "justice 
of  the  peace"  in  the  first  line. 

27.  Subsection  13(1)  of  the  Mining  Act,  being 
chapter  268  of  the  Revised  Statutes  of  Ontario, 
1980,  is  repealed. 

28.  The  Provincial  Offences  Act,  being  chapter 
400  of  the  Revised  Statutes  of  Ontario,  1980,  is 
amended  by  adding  thereto  the  following  section: 

Provincial 
judge  required 

29. -0)  Sections  1,  2,  3  and  5  and  subsection 
6(1)  of  the  Public  Authorities  Protection  Act, 
being  chapter  406  of  the  Revised  Statutes  of 
Ontario,  1980,  are  repealed. 

(2)  Subsection  7(1)  of  the  said  Act  is  amended 
by  striking  out  "against  the  justice  of  the  peace 
who  made  the  conviction  or"  in  the  second  and  third 


30a.  The  Attorney  General  or  an  agent  for  the 
Attorney  General  may  by  notice  to  the  clerk  of  the 
court  require  that  a  provincial  judge  preside  over 
a  proceeding  in  respect  of  an  offence. 


lines . 


. 


. 

. 

- 


' 


Commencement 


17. 


30.  This  Act  comes  into  force  on  a  day  to  be 
named  by  proclamation  of  the  Lieutenant  Governor. 

Short  title  31.  The  short  title  of  this  Act  is  the  Justices 

of  the  Peace  Act,  1986. 


' 


